Peabody's witnesses have the expertise derived from participating
in the daily mining of coal at that location.

The threshold issue presented here is whether the Commission
decision in El Paso Rock Quarries, Inc., supra, is controlling
precedent.  In the initial decision of this case, 6 FMSHRC 612
(March, 1984), this judge concluded he was bound by the decision.
In El Paso the Commission considered whether a violation of the
applicable berm standard occurred.  The particular berm standard
*n El Paso applied to metal and non-metalic open pit mines but it
has the same wording as the standard in contest here.  In El Paso
the Commission held that a bench ^/ in a quarry is an "elevated
roadway" within the meaning of the standard.  The El Paso
decision recited that the operator's trucks were operated 40 feet
above a lower bench and the Commission held that "under the facts
of this case, the quarry bench where the haulage trucks were
driven is indeed an elevated roadway within the meaning of
Section 56.9-22," 3 FMSHRC at 36.  The El Paso decision itself
does not state how close the El Paso vehicles operated to the
edge of the bench.

For the reason hereafter stated I find that the El Paso
decision is not controlling.  It now appears that there are
substantial differences between the El Paso rock quarry and the
Peabody multiple seam surface coal mine.  In the El Paso scenario
the trucks were operated within 10 to 12 feet of the edge of the
bench.  On the other hand, Black Mesa trucks do not operate
closer than 60 feet from the edge of the fairly constant 120 to
140 foot wide bench.  Substantial differences also arise in the
duration of time the berms are required to be in place and in the
width of the bench.

I/  In El Paso the Commission, in a footnote, stated:

The term "bench" is in part defined by A Dictionary of
Mining, Mineral, and Related Terms, Department of the Interior
(1968), as:

A ledge, which, in open-pit mines and quarries,   forms

a single level of operation above which mineral   or

waste materials are excavated from a contiguous   bank

of bench face.  The mineral or waste is removed   in
successive layers, each of which is a bench, several
of which may be in operation simultaneously in

different parts of, and at different elevations   in an
open-pit mine or quarry.
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